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STATEMENT OF THE CASE.

The Statement of the Case presented in the Briefs for

Plaintiff in Error does not present the facta as they appear
to Defendant in Error.

The Comstock Tunnel Company was at the dates of the

cation of the five agreements introduced in evid

at the trial of the case and ever since has been the owner
of the Tunnel known as and called the " SUTKO
TUNNEL, " which was constructed under the grants made



to A. Sutro and his assigns by the provisions of a Statute

of the State of Nevada approved February 4th, 1865, and

by the provisions of an Act of Congress of the United

States approved July 25th, 1866.

The Statute of Nevada referred to is as follows

:

An Act granting the Right of Wag, and authorizing

A. Sutro, and his associates, to construct a Mining

and Draining Tunnel.

(Approved February 4, 1865.)

The People of the State of Nevada, represented in

Senate and Assembly, do enact as follows:

Section 1. A. Sutro, and his associates, successors

and assigns, shall, for the next fifty years ensuing,

from and after the approval of this Act, have, possess,

and enjoy the exclusive privilege of the right of way,

and to run, construct and excavate a tunnel running

into the Comstock lode, from any point to be selected

in the foot hills of the Carson River Valley, within

the boundaries of Lyon County, and between Corral

Canon and Webber Canon; also, to sink mining shafts

along the line, or course of said tunnel, and connecting

with the same at such points as may be selected by said

parties; provided, however, the right of way hereby

granted for said tunnel shall in no manner or in any
wise interfere with any rights heretofore acquired in

and to the said Comstock lode, or any other lode along

the line, or in the vicinity of said tunnel, or any rights

of property heretofore acquired by any person or

corporation ; and, provided, further, that said right of

way for said tunnel shall in no wise interfere with the

rights of miners, according to the laws and customs of

this State.

Sec 2. That the object of said tunnel being for the

purpose of draining the Comstock lode, and all other

lodes along its line of direction or course, and for the

discovery and development of other lodes through

which the same may pass, and for the general purpose

of advancing the mining interest of this State, the



rate, price or sum of money to be charged for the

benefit derived; by the persons, companies or cum pora-

tions along the line of said tunnel, and others who may
be benefited by the drainage of their mines or lodes,

and freeing the same from the flow of water therein,

shall be whatever sum or sums of money, or stock,

which may, or shall be agreed upon by and between the
corporations, person or persons to be benefited as

aforesaid; and the grantee herein, his associates,

successors or assigns, and the said A. Sutro, and his

associates, successors and assigns, shall have the right

to receive and collect all sums of money, or stock,

which said persons, companies, or corporations shall

contract to pay ; and in default of the payment of the

same, according to the tenor and condition of such
contract or contracts, the said A. Sutro, and his asso-

ciates, their successors or assigns, shall have the right,

and are hereby authorized and empowered to sue for

and collect the same in any court of competent juris-

diction in this State.

Sec. 3. It shall be the duty of said A. Sutro, his

associates, their successors or assigns, to commence
the work of said tunnel in advancing the objects afore-

said, within one year from the passage of this Act, and
to complete the same within eight years.

The Act of Congress referred to is as follows

:

An Act grouting to A. Sutro the Right of Wag, and
grinding other Privileges to aid in the Construction

of a Draining and Exploring Tunnel to the Cam-
stock Lode, in the State of Nevada.

Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Congress
assembled, That, for the purpose of the construction

of a deep draining and exploring tunnel to and beyond
the " Cornstock lode," so called, in the State of

Nevada, the right of way is hereby granted to A.
Sutro, his heirs and assigns, to run, construct, and
excavate a mining, draining, and exploring tunnel;
also to sink mining, working, or air shafts along the



line or course of said tunnel, and connecting with the

same at any point which may hereafter be selected by
the grantee herein, his heirs or assigns. The said

tunnel shall be at least eight feet high and eight feet

wide, and shall commence at some point to be selected

by the grantee herein, his heirs or assigns, at the hills

near Carson River, and within the boundaries of Lyon
County, and extending from said initial point in a

westerly direction seven miles, more or less, to and
beyond said Coimstock lode ; and the said right of way
shall extend northerly and southerly on the course of

said lode, either within the same, or east or west of the

same ; and also on or along any other lode which may
be discovered or developed by the said tunnel.

Sec. 2. And be it further enacted, That the right

is hereby granted to the said A. Sutro, his heirs and

assigns, to purchase, at one dollar and twenty-five

cents per acre, a sufficient amount of public land near

the mouth of said tunnel for the use of the same, not

exceeding two sections, and such land shall not be

mineral land or in the bona fide possession of other

persons who claim under any law of Congress at the

time of the passage of this act, and all minerals exist-

ing or which shall be discovered therein are excepted

from this grant ; that upon filing a plat of said land the

Secretary of the Interior shall withdraw the same from

sale, and upon payment for the same a patent shall

issue. And the said A. Sutro, his heirs and assigns,

are hereby granted the right to purchase, at five

dollars per acre, such mineral veins and lodes within

two thousand feet on each side of said tunnel as shall

be cut, discovered, or developed by running and con-

structing the same, through its entire extent, with all

the dips, spurs, and angles of such lodes, subject, how-

ever, to the provisions of this act, and to such legisla-

tion as Congress may hereafter provide : Provided,

That the Comstock lode, with its dips, spurs, and

angles, is excepted from this grant, and all other lodes,

with their dips, spurs, and angles, located within the

said two thousand feet, and which are or may be, at the

passage of this act, in the actual bona fide possession



of other persons, are hereby excepted from such grant.

And the lodes herein excepted, other than the Coin-
stock lode, shall be withheld from sale by the United
States; and if such lodes shall be abandoned or not
worked, possessed, and held in conformity to existing
mining rules or such regulations as have been or
may be prescribed by the legislature of Nevada, they
shall become subject to such right of purchase by the
grantee herein, his heirs or assigns.

Sec. 3. And be it further enacted, That all persons,

companies, or corporations owning claims or mines
on said Comstock lode or any other lode drained,
benefited, or developed by said tunnel, shall hold their

claims subject to the condition, (which shall be ex-

pressed in any grant they may hereafter obtain from
the United States) that they shall contribute and pay
to the owners of said tunnel the same rate of charges
for drainage or other benefits derived from said tunnel
or its branches, as have been, or may hereafter be,

named in agreement between such owners and the
companies representing a majority of the estimated
value of said Comstock lode at the time of the passage
of this act.

Approved, July 25, 1866.

The Statute of Nevada and Act of Congress above men-

tioned are recited by title and date of enactment in the

preambles in the agreement between the Comstock Tunnel

Company and the Occidental Consolidated Mining Com-

pany, dated September 1, 1891, a copy of which is anne

to the Complaint in this action, which copy is in the Trans-

cript, pages 17 to 43. This agreement was introduced in

evidence and marked "Plaintiff's Exhibit No. 8," page

612 of the Transcript The Statute and Act are also

recited by title and date of enactment in the preambles in

the Agreement between the ComUock Tunnel Company
and the Potosi Mining Company dated April 1st, L6
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introduced as evidence marked Plaintiff's Exhibit No. 7.

Transcript page 567 to 588, and also in the preambles in

the Agreement between the Comstock Tunnel Company

and the Chollar Mining Company, dated April 1st, 1898,

introduced in evidence, marked Plaintiff's Exhibit No. 6.

Transcript pages 588 to 612.

An agreement between the Chollar Mining Company

and the Potosi Mining Company and the Occidental Con-

solidated Mining Company, dated May 8, 1899, was intro-

duced in evidence by the Mining Company marked

Plaintiff's Exhibit No. 10, page 665 of the Transcript.

An agreement between the Comstock Tunnel Company

and the Chollar Mining Company dated May 27, 1899

was introduced in evidence by the Mining Company

marked Plaintiff's Exhibit No. 9, page 672 of the Tran-

script, in which the four agreements above mentioned

are recited in the preamble as follows:

" Whereas, the Chollar Mining Company has agreed

" with the Potosi Mining Company and the Occidental

" Consolidated Mining Company to open and repair the

"drift known as and called the Zadig Drift, from the

" main tunnel of the Comstock Tunnel Company to the

" face of said drift, and to extend said drift from its face

" to the southern boundary line of the claim of the Potosi

" Mining Company on the Brunswick Lode in Storey

"County, State of Nevada; and whereas, the said Zadig

" Drift was constructed by the Comstock Tunnel Com-

" pany, under a contract with said Occidental Consoli-

" dated Mining Company; and whereas, the Chollar

" Mining Company and the Potosi Mining Company have

" made and entered into certain contracts with said Com-



" stock Tunnel Company for the working and prospecting

"their respective mining claims on the said Brunswick

" Lode."

The agreement above set forth between the Com stock

Tunnel Company and the Occidental Mining Company

da led Sept. 1st, 1891, and that, with the Coinsto'ck Tunnel

Company and the Potosi Mining Company and the Com-

stock Tunnel Company and the Chollar Mining Company

dated April 1st, 1898 are also referred to in the Plaintiff's

Exhibit No. 9, from which the preambles are above quoted

as follows: " but said Chollar Mining Company, said Potosi

" Mining Company and said Occidental Consolidated Minimi

" Company, and each of them, shall and does have the

" right to work its claim on said Brunswick lode from

" said drift, subject to and upon the terms and conditions

" set forth in the contracts in force between said com-

" panies and said Comstock Tunnel Company. It is

" further mutually understood and agreed that nothing

"in this contract shall impair the right or rights of said

"Chollar Mining Company, said Potosi Mining Company,

"said Occidental Consolidated Mining Company and said

" Comstock Tiinml Company under the contracts between

" said companies or either or any of them. It is further

" understood and agreed that the said Zadig Drift and the

" extensions thereof, with the appurtenances, is and shall

" be the property of the Comstock Tunnel Company, and

" that the companies whose claims are reached or may be

" worked by or from said Zadig Drift, shall have the free

" use thereof for working and mining their respective

"claims on the Brunswick Lode, subject to the payment

"to the Comstock Tunnel Company of royalties and for
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"transportation as fixed by the contracts now in force;

" and it is distinctly understood and agreed that, when-
" ever connection is made by means of any mining Con-

" struction between said Zadig Drift and the surface of
" the earth, this contract shall terminate, and that the
" per diem herein agreed to be paid shall only be paid
" while work is being done in said drift."

A. Sutro and his assigns constructed the Tunnel as

provided by the Statute of Nevada and Act of Congress

mentioned and at the times of the making of the agree-

ments mentioned and ever since the Occidental Consoli-

dated Mining Company has been subject to the payment
to the "Comstock Tunnel Company" of Royalty on all

ores extracted from the mines of the Occidental Consoli-

dated Mining Company. As this Case went to the Jury
under the evidence and admissions made during the trial,

the Occidental Consolidated Mining Company was en-

titled to the same privileges as owners of mines on the

Convstock Lode except as affected by the agreements
mentioned.

The Occidental Consolidated Mining Company, at the

times of the execution of the agreements mentioned and
ever since has owned the following mines on the Bruns-

wick Lode so called, to-wit: Star King, Silver Star, South

Occidental, Dean, West Occidental, Edwards, Central

Occidental and Earl North Occidental. (Tr. p. 369-331.)

The Defendant in Error holds title to all its mining

claims constituting the Occidental Mine subject to the

conditions contained in Section 3 of the Act of Congress

of July 25, 1866, above set forth, which conditions are set
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forth in all the Patents to these claims issued to Defend-

ant in Error.

Within the surface boundary lines of these mines at

the surface extending down vertically are two lodes (Tr.

]). 369. Tr. p. 273) both of which are cut by the Sutro

Tunnel. That is, the Tunnel passes through or across

them.

The Sutro Tunnel was constructed from a point in

Lyon County commencing near Carson River from a

point in the hills at a slight elevation above the valley

through which the River flows to the Comstock Lode to a

point on the Comstock Lode a distance of about 20,000

feet in the Savage claim (Tr. 460). Branches or Lateral

Tunnels called the North and South Laterals were run

from a point near the face of the main Tunnel Northerly

and Southerly in front of the mines on the Comstock

Lode commencing with the Ophir claim on the North

lateral and extending to the Foreman Shaft of the Over-

man Silver .Mining Company and Caledonia Silver Mining

Company claims at the end of the South lateral, the

length of the North lateral being 4,300 feet and that of

the South lateral 8,700 feet. (Tr. p. 460.)

The mines of the Occidental Consolidated Mining Com-

pany are not on the Comstock Lode hut on the Bruns-

wick Lode a distance of almost two miles east of the

Comstock Lode.

The Tunnel had been constructed to the Comstock

Lode before the making of any of the agreements men

Honed and the main Tunnel passed through and across

the two lodes which have their tops or apexes within the

surface boundary lines of the Occidental Consolidated
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Mining Company, the two lodes running Northerly and

Southerly and the Tunnel running Easterly and

Westerly.

The claim of the Occidental Consolidated Mining Com-

pany nearest the Sutro Tunnel is about 2300 feet South

of the Sutro Tunnel and the surface of the Mining Claims

of the Occidental Consolidated Mining Company is 1500

feet above the level of the Main Sutro Tunnel.

At the time of the execution of the agreement between

the Comstock Tunnel Company and the Occidental Con-

solidated Mining Company dated Sept. 1st, 1891, marked

Plaintiff's Exhibit No. 8, the Occidental Consolidated

Mining Company had mined its claim by means of a

tunnel and other work near the surface of one of its

claims and had reached by means of winzes, drifts and

other works from the Tunnel a depth of 850 feet from the

surface at which point work was stopped on account of

water at the lowest working which prevented further

working without the erection of hoisting works, hoisting

machinery, pumps and pumping machinery at the sur-

face which was the only practical way of working the

claims from the surface. (Tr. p. 325-330-331.)

On account of these conditions the agreement dated

Sept. 1, 1891, was entered into. At that time the Occi-

dental Consolidated Mining Company had extracted and

reduced ore from its mines and the sum of $10,816 was

claimed by the Comstock Tunnel Company for Royalty

upon such ores as set forth in the agreement of Sept. 1,

1891. The agreement was executed to adjust all differ-

ences between the parties and to enable the Occidental

Consolidated Mining Company to work and prospect its
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mines by means of a drift called the Zadig Drift to be run

from a point in the main Tunnel between 11,000 and 12,000

feet from its mouth in a southerly direction (Tr. p. 22)

between the Sutro Tunnel and the nearest claim of the

Occidental Consolidated Mining Company and the claim

on the Brunswick Lode of the Chollar Mining Company

and of the Potosi Mining Company mentioned in Plain-

tiff's Exhibit No. 7 (Tr. page 71) and in Plaintiff's Ex-

hibit No. 6 (Tr. p. 593). The south line of the claim of

the Potosi Mining Company is contiguous to and adjoining

the North line of the claim of the Occidental Consolidated

Mining 'Company nearest the tunnel.

In order to reach the claim of the Occidental Consoli-

dated Mining Company nearest the Tunnel it was neces-

sary to run the Zadig Drift through the claims of the

Chollar and Potosi Mining Companies, on the Brunswick

Lode.

Prior to the 8th day of May, 1899, the date of the Agree-

ment between the Chollar, Potosi and Occidental Consoli-

dated Mining Companies 1000 feet of the Zadig Drift with

some cross cuts had been completed under the Agreement

of Sept. 1st, 1891. The drift had not been used for some

time and it became necessary to repair it before any further

work could be done. It was determined to repair the Drift,

and to extend it from its face at the time to the South line

of the claim of the Potosi Mining Company which is the

claim of the Mining Company nearest the Tunnel at the

joint expense of the Chollar, Potosi and Occidental Com-

panies and I'm- this purpost' by the Agreement of May 8th,

L899, the Potosi Mining 'Company and the Occidental Con-

solidated Mining Company employed the Chollar Mining
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Company to do the necessary work, each of the Companies

to pay one-third of the expense.

This agreement, as alleged in the Complaint, was made

with the full knowledge and consent of the Tunnel Com-

pany (Tr. p. 8) as shown by the recitals in the Contract

between the Chollar Mining Company and the Tunnel

Company dated May 27, 1899, and by the testimony at the

trial. Pursuant to this agreement the last named agree-

ment was made, but it was by reason of the rights acquired

under the Agreements between the Comstock Tunnel Com-

pany and the Occidental Consolidated Mining Company,

Plaintiff's Exhibit No. 8 (Tr. p. 612), and that between

the Comstock Tunnel Company and the Chollar Mining-

Company, Plaintiff's Exhibit No. 4 (Tr. p. 588) and that

between the Comstock Tunnel Company and the Potosi

Mining Company, Plaintiff's Exhibit No. 7 (Tr. p. 567),

that these three Companies had the right to prospect their

claims on the Brunswick Lode by means of a drift from the

Sutro Tunnel. Exhibit No. 8 (Tr. p. 616), recites that

'

' Whereas, the party of the second part is the owner and
'

' in possession of certain mines, situate and being near the

" said Sutro Tunnel, in the State of Nevada, which mines

" are known as the 'Occidental Mine' and as the 'South

" Occidental Mine;' " and

Whereas, the party of the second part desires the con-

struction of a drift, in a general Southerly direction, from

a point in the said Sutro Tunnel, where or near where the

same crosses the lode or vein known as the "Brunswick

Lode."

The Agreement then after reciting the controversies

between the parties to it proceeds in Articles Second,
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Third, Fourth, Fifth, Sixth and Seventh (Tr. pages 619 to

623) to provide for the running of the drift a distance of

1000 or 2000 feet which according to the Agreement was

to be constructed by the Tunnel Company and for which

the .Mining Company was to pay all the expenses including

a monthly salary of $100 to the General Superintendent of

the Tunnel Company for his services in superintending

and directing the work.

Article Fourth page 620 provides as follows:

" On the 15th day of each and every month hereafter,

" commencing with the 15th day of October, 1891, the

" party of the second part will pay to the party of the

" first part, in gold coin of the United States of America,

'
' the sum due on ore extracted from the mines of the party

" of the second part during the preceding calendar month,

" as herein provided, and reduced or sold, as aforesaid;

" and in addition thereto, such amount, on account of the

'
' said sum of $10,816, due for past royalties or charges, as,

'
' with the amount so due for the royalty or charges for the

" preceding calendar month will equal the amount ex-

'
' pended or liability incurred by the party of the first part.

" in the running, excavation and construction of said drift,

" during said preceding calendar month, according to said

" account of said general superintendent.

"

The ore from the Occidental Company's mine averaged

$15 per ton the royalty upon which if fixed at the same

rate as on ores of that value from other mines would have

been 60 cents per ton, but the Court will see the Occidental

Company paid 40 cents per ton more than other Companies

on similar ores (Tr. page 338).
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Article Eighth Tr. p. 623 provides that after the Occi-

dental Company has paid the Tunnel Company an amount

on past and future royalties fully equaling the cost of the

drift of 1000 or 2000 feet, the royalties shall be 4 per cent

of the entire bullion yield, from all ores extracted from the

Mining Company's mine up to $2 per ton but not to exceed

in any case $2 per ton, and from and including Article

Eighth to Article Fifteenth, p. 632, the Agreement is as to

the working of the Occidental Company's mines for all

future time after the mines have been reached by the Drift.

This was not an Agreement merely to run a drift 1000 or

2000 feet but a contract which gave the Occidental Com-

pany the right to mine its mines by means of the Zadig

Drift and the Sutro Tunnel—upon the terms and condi-

tions named in the contract.

The work of mining the mines of the Occidental Mining

Company was to be done from the Drift which necessarily

included the cross cuts—which are as much a part of the

drift as the branches are parts of the tree. The drift was

not run in the ledge but in the Country rock in accordance

with good mining, and in order to prospect the ledges,

cross cuts were necessary (Tr. pp. 371 and 372). The

Tunnel Company knew they were run, charged for them

and were paid for them by Defendant in Error.

(See Bill of Jan. 31, 1893, Tr. p. 653. See Bill Dec. 1,

1892, p. 661. Jan. 1, 1892, p. 658. Tr. p. 679 p. 700.)

As will be seen from the Agreement marked Plaintiff's

Exhibit No. 10 Tr. p. 665, it was merely an Agreement

providing that the three Companies shall share equally in

the expense of running the Zadig drift, the work to be

done by the 'Chollar Mining Company, as long as it kept
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up its part of the expense. The purpose and intent of the

agreement was that on the failure of either or both of the

other two to so contribute, then the one remaining should

if it saw fit continue the work. (Tr. pp. 667 to 668.)

" It being the purpose and intention of this agreement

'
' that each of the three companies hereto shall contribute

'
' equally one-third of all expenses incurred in said work,

'
' and that said work shall be done under the direction of

'
' the party of the first part, and that upon the failure of

" either of the parties of the second or third parts to

" promptly pay its equal one-third part of the expenses

" herein provided to be paid on or before the 15th day of

'
' each month after the commencement of said work, until

'

' finished, the said party of the first part shall have the

'
' right to discontinue the said work ; and in the event that

" any party hereto shall refuse or fail to pay its proper

" proportion of the expense herein agreed to be paid by

11
it, it shall be optional with the other parties, or either

" of them, to continue said work, and in that event the

" party or parties continuing said work and paying there-

" for shall own said drift and be entitled to use the same

" to the exclusion of the party who shall fail to pay its

" proportion of such expense, and in that event all prop-

" erty purchased for the prosecution and performance of

" said work shall belong to the party or parties continuing

" to pay for the performance of said work, and if after

" said drift is completed, it shall become necessary to

" make any repairs therein or thereto, any party failing

" to pay its proportion of the expenses of such repairs

" shall thereby forfeit all right to said drift and all rights

" to make any use of said di il't, or any part thereof."
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The Plaintiff in Error is estopped from claiming that it

had not full knowledge of this last contract. The recitals

of the contract between it and the Occidental Potosi Min-

ing Company Plaintiff's Exhibit No. 7, Article Ninth,

Tr. p. 580 to Article Eleventh, and the Agreement between

the Comstock Tunnel Company and the Chollar Mining

Company, Plaintiff's Exhibit No. 6, Article Ninth, Tr.

p. 603, to Article Eleventh, relate entirely to the mining

of the claims of those two companies on the Brunswick

Lode through the Zadig drift and authorize the running

of the cross cuts as without them the claims of these com-

panies could not be worked.

These three contracts gave the three Companies,

Chollar, Potosi and Occidental the right to work their

claims through and by means of the Zadig drift and the

Sutro Tunnel. After the first 1000 feet of the Zadig Drift

was run work stopped on it from the year 1893 to the year

1899. The drift fell into decay and repairs were necessary

to reopen it, and for this reason and for the purposes set

forth in the writings the Agreements between the Occi-

dental, Chollar and Potosi Companies, Plaintiff's Exhibit

No. 10 and between the Tunnel Company and the Chollar

Mining Company, Plaintiff's Exhibit No. 9 were

executed.

Under the first contract of Sept. 1st, 1891, the Occidental

Mining Company paid the Tunnel Company $31,473.72,

the whole cost of the work done under the supervision of

the Tunnel Company, Tr. pp. 219, 220, 221, 222, Tr. p. 341.

Under the last agreement the Occidental Consolidated

Mining Company paid out $12,893.22, its one-third of the

expenses of the Zadig Drift and cross cuts (Tr. p. 374).
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The work continued until electricity was introduced and

used on the Cbmstock Lode as a Motive power. It lias

been successively used before the 1st of Sept., 1891 (Tr. pp.

135 and 136, 335) . At this time the air had become so bad

in the drift by reason of insufficiency that the miners could

not work effectively. The water running in the tunnel

which was the only power to drive air into the drift was

shut off two hours every day, and there was no power to

run the machine drills. It was necessary in order to do

the work economically to have thirty horse power at the

mouth of the drift, twenty horse for power to drive

machine drills, and ten to drive air by fans to the face of

the drift to enable the men to work ; one for the Zadig Drift

South of the Sutro Tunnel and one for North Drift (Tr.

pp. 258 to 260, 331 to 332, 333, 138 to 139 to 140, 141).

H. M. Grorham, superintendent of the Chollar Mining Com-

pany, was superintendent of the work done in the drift for

that Company, the Potosi Company and the Occidental

Consolidated Mining Company. He had a station cut out

at the south side of the Sutro Tunnel for the motors,

machines, etc., and ordered the wires. After this was done

and before anything was installed Mr. Franklin Leonard,

President of the Comstock Tunnel Company, heard about

the proposed installment of electricity and at once objected

to it. Attempts were made between the parties to settle the

differences but they failed and Mr. Leonard told Mr.

Gorham that the Tunnel Company would not permit any-

thing of the kind, that if he attempted to place any wires

in the drift he would see that he was stopped, and that if

he put any wires in the tunnel, he would pull thorn down

again, and stop him (Tr. p. 148), and the Tunnel Company



18

then put a strong door in the north Lateral Tunmel,

locked it and took the key out to the office of the Tunnel

Company some three or four miles distant. The purpose

of putting in the door was to prevent the wires from being

put in the tunnel (Tr. pp. 133 and 134) . Mr. W. A. Bums

asked Mr. Leonard why he had put the bulk head in the

tunnel and Mr. Leonard answered, that Mr. Gorham

wanted to put some wires through the tunnel and they were

there to stop them (Tr. p. 134).

He said further to Mr. Burns, '

' We put this gate in this

'
' tunnel and when they come to put in the wires we will be

" on the other side to stop them " (Tr. p. 134). No fur-

ther attempt was made to install electricity and the parties

failing to settle their differences the Occidental Mining

Company eoininenjced this action to recover the moneys

paid out by the Company in constructing the drift, and for

$100,000 damages, alleged to have been sustained by being

deprived of the right to drain mine and work its claims on

the Brunswick Lode by means of the«Sutro Tunnel and

Zadig Drift.

The total amount paid by the Occidental Consolidated

Mining Company under all the contracts, as have been

shown, is $44,366.94 (Tr. pp. 323, 374, 322, 341). This

amount was paid in installments as the work progressed

from month to month, the dates of the payments of which

are shown by the Statements and vouchers introduced in

evidence (Tr. pp. 341, 342, 646 to 665, 546 to 564). The

amount paid over and above the $10,816 and in addition to

all royalties was over $25,000. The whole length of the

main drift completed is 1340 feet and of the cross cuts east

and west 1066 feet. In order to work the nearest mine of
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the Mining Company the drift would have to be extended

about 960 feet further.

The jury rendered a verdict for $50,000 damages being

less Hum one-third of the amount sued for as general

damages after deducting the $25,000 paid over and above

the $10,816, and over and above all royalties. The Plain-

tiff in Error moved for a New Trial upon every ground

now urged in this Court for a reversal and upon every

assignment of error now relied upon in the Briefs for

Plaintiff in Error.

See Motion for New Trial, Tr. pp. 88 to 119.

The motion for New Trial after arguments by Counsel

for the respective parties and due consideration of the

Court was denied.

See opinion of his Hon. Judge Hawley, Tr. p. 678.

Occidental Consolidated Mining Company v. Corn-

stock Tunnel Company, Vol. 125, Fed. R., p.

244. No. 3. Dec. 3, 1903.

ARGUMENT.

I.

The Circuit Court had jurisdiction of the subject matter

of the case and of the parties to it, they being citizens of

different States and the amount of the matter in contro-

versy being $2000 and over exclusive of interest and costs.

The Plaintiff in Error waived all objections to the juris-

diction of the Court over it by voluntarily appearing and

answering to the merits without objection. It was too late
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after issue joined upon the facts to raise the question of

jurisdiction.

The cases cited hy Counsel for Plaintiff in Error are

cases where the objection to the jurisdiction of the Court

was made specially for the sole purpose of making the

objection, without any general appearance in the cases.

Occidental Consolidated Mining Co. vs. Oomstock

Tunnel Co., 120 'Fed. 518, and cases there cited.

n.

The Plaintiff in Error cannot be heard here as to any

assignment of Error based upon the Instructions of the

Court, or the refusal of the Court to give any instruction

requested by the Plaintiff in Error or the modification of

any Instruction requested by Plaintiff in Error or the

giving of any instruction requested by Defendant in Error,

as no objection was made at the time to the action of the

Circuit Court in instructing the jury as it did and no excep-

tion was taken by Plaintiff in Error thereto.

The Bill of Exceptions by which alone alleged errors of

the Circuit Court can be brought here for review contains

no objections or exceptions to the Instructions (Tr. pp. 121

to 611).

The Instructions, however, were as strongly in favor of

Plaintiff in Error as the testimony warranted (Tr. pp. 99

to 107).

Occidental Consolidated Mining Company vs. Corn-

stock Tunnel Co., 125 Fed., p. 244.

As there is nothing before this Court in the Record that

can be considered except the action of the Circuit Court m
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admitting or rejecting testimony offered during the trial

the argument so far as the Defendant is concerned will be

limited to those matters which are properly brought to this

Court by the Bill of Exceptions and noticed by Counsel for

Plaintiffs in Error in their Briefs. Attention is therefore

called to the following questions which if answered in the

affirmative, the verdict of the jury must be left as it was by

the Circuit Court.

First. Was there any contract between the Plaintiff in

Error and the Defendant in Error which gave the Defend-

ant the right to prospect and mine its claims on the Brans-

wick Lode by means of and through the Zadig Drift and

the Sutro Tunnel.

Second. Had the Defendant in Error the right to use

electricity in the Sutro Tunnel and Zadig Drift under the

contract as a motive power to furnish light and drive air

to the face of the drift for the men at work and power to

operate machine drills for doing the work.

Third. Did the Plaintiff in Error deprive the Defend-

ant in Error of the right to drain, mine and work its claims

on the Brunswick Lode by and through the Zadig Drift and

Sutro Tunnel.

Fourth. What damage, if any, has the Defendant in

Error sustained by the breach of the contract.

I.

The contracts introduced in evidence between the Corn-

stock Tunnel Company and the Occidental Consolidated

Mining Company, Plaintiff's Exhibit No. 8, Tr. p. (il^, the

Oomstock Tunnel Company and the Chollar Mining Com-
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pany, Plaintiff's Exhibit No. 6, Tr. p. 588, and the Corn-

stock Tunnel Company and Potosi Mining Company,

Plaintiff's Exhibit No. 7, p. 567, gave to the party of the

second part in each of said contracts the right to work its

claim on the Brunswick Lode from the Sutro Tunnel level

by means of that Tunnel and the Zadig Drift. These

claims could not be worked through this drift except as in

the case of the ChoUar and Potosi Mining Companies by

cross cuts from the drift and in the case of the Occidental

Consolidated Mining Company by reaching the claims of

that Company by extending the drift to them. The con-

tracts provide not only what royalties shall be paid upon

ores extracted but for the transportation of ores, none of

which could be reached so far as the Occidental Consoli-

dated Mining Company is concerned until after the south

line of the Potosi Company is passed by the Zadig Drift.

The Contracts provide what shall be paid the Oomstock

Tunnel Company per ton for ores carried through the drift

and tunnel as well as for the waste rock and also for trans-

portation of timber and men to and from the mouth of the

Sutro Tunnel to the place where the timbers are to be used

or the men are to work. The contract dated Sept. 1st, 1891,

between Plaintiff in Error and Defendant in Error was

not simply for the running of a drift 2000 feet in length

but for working the mines of Defendant in Error by means

of a drift from the Sutro Tunnel into and through its

mines. Suppose the drift had been completed 2000 feet

from the Sutro Tunnel. The face of it would then be over

300 feet distant from the nearest mine of Defendant in

Error. Could the Plaintiff claim that Defendant in Error

had no right to run the drift any further? Courts of Jus-
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tice would not listen patiently to such a construction of the

contract.

They would ascertain the intent of the parties from the

whole contract and not merely from that provision of it

providing for the construction of 2000 feet of the drift, and

place such a construction upon it "as will render it reason-

able rather than unreasonable amd fair to both parties

rather than unjust " (American & Eng. Enc. of Law, 2d

Ed., Vol. 17, J). 18, and authorities cited).

Stanwood v. Kimball, 13 Met. (Mass.) 526.

Genet v. D. & H. Co., 122 N. Y., 505.

Grimley v. Davidson, 133 111., 116, 119.

Without the execution of the Contracts B and C, the

right to work and mine the claims of the Defendants in

Error through the Zadig Drift and Sutro Tunnel belonged

to Defendant in Error.

These three Companies, Chollar, Potosi and Occidental

Mining Company having already the right to work their

mines through the Drift and Tunnel by the contracts

already executed agreed among themselves to reopen and

repair the drift already run to its face and extend it to the

claims of Defendant in Error and to prospect the claim of

the Chollar and Potosi which lie between the Sutro Tunnel

and the claims of Defendant in Error. For that purpose

the Potosi Mining Company and the Occidental Consoli-

dated Mining Company entered into the contract annexed

to the Complaint marked B, dated May 8, 1899, Plaintiff's

Exhibit No. 10 (Tr., p. 665) by which the Occidental and

Potosi Companies employed the ('hollar Company to do

the work, each of the three companies to pay one third of



24

the entire expenses, and the Chollar Company with the

knowledge and consent of all the other Companies made

the contract with the Comstock Tunnel Company marked

Plaintiff's Exhibit No. 9, Tr. p. 672. The complaint

alleges that the Comstock Tunnel Company had full knowl-

edge of the execution of Plaintiff's Exhibit No. 10, and

that it Was made with its consent.

The Plaintiff in Error is estopped from denying full

knowledge of the terms of the Contract between the Occi-

dental, Potosi and Chollar Company as the contract was

not only stated in the preamble to the Contract between the

Tunnel Company and the Chollar Company, but the rights

of all the Companies mentioned to use the Zadig Drift to

work and mine their claims were also stated in the contract

itself.

Carver v. Jackson R. 4th Peters, (U. S.) 1 Lawyers

Book 7, Co.-op. Ed., p. 761, and cases cited in

notes.

A. & E. Enc. of Law, 2d Ed., Vol. 24, pp. 58 and 63

New.

In, addition to this the evidence showed conclusively that

the Plaintiff in Error had full knowledge of the interest

of the Defendant in Error in the contract, and that the

Defendant in Error was paying its part of the bills

rendered by Plaintiff in Error for sums due it under the

contract. They were not made against the Chollar Mining

Company, but against the Zadig drift. They were made

on the bill heads of the Chollar Mining Company on which

that Company's name was printed as the Debtor and the

Plaintiff in Error struck out the name and inserted in place
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of it the Zadig Drift as Debtor, which was used to desig-

nate the three Companies that were paying for the work.

Plaintiff's Exhibit 3, Tr., pp. 546 to 565.

Testimony of J. M. Purrington, Tr., pp. 213-214-

215, 217, 222, 223.

Independent of any question as to a direct contract

between the Plaintiff in Error and the Defendant in Error

the Defendant in Error had a cause of action against the

Plaintiff in Error upon the provisions of the Contract

between the Coms'tock Tunnel Company and the Chollar

Mining Company for the benefit of the Defendant in

Error.

A plaintiff may maintain an action on a simple contract

to which he was not a party, upon which he was not con-

sulted, and to which he did not assent, when it contains a

provision for his benefit.

Miliani v. Tognini, 19 Nev., 133, citing

Kuhling v. Hackett, 1 Nev., 370.

Alcalda v. Morales, 3 Nev., 137.

Bishop v. Stewart, 13 Nev., 35.

See also Stevens v. Flannagan, 131 Ind., 122.

Clodfelter v. Hulett, 72 Ind., 141.

In the leading case of Vrooman v. Turner, 69 N. Y., 280,

it was held that in order to give a third party, who may

derive a benefit from the performance of a promise, an

action, there must be, first, an intent by the promisor to

secure some benefit to the third party ; second, some privity

between the two, the promisor and the party to be bene-

fited, and some obligation or duty owing from the prom-
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isor to the latter, which would give him a legal or equita-

ble claim to the benefit of the promise, or an equivalent to

him personally.

Cited in Constable v. National Steamship Co., 154

U. S., 74.

The case at bar stands the above test. The contract

between the Ohollar Co. and the Plaintiff in Error was

entered into with the understanding between the parties

and with the intent upon the part of the Plaintiff in Error

that the Defendant in Error and the Potosi Mining Com-

pany should enjoy certain rights, privileges and benefits,

which of themselves were dependent upon a strict perform-

ance of the contract on the part of the Plaintiff in Error.

There was, therefore, a privity of contract between the

Defendant in Error and the Plaintiff in Error herein

whereby the Plaintiff in Error was obligated to perform

its covenants. An examination of the contract itself dis-

closes the fact per se, that a violation of the covenants

therein would produce such injury to the Defendant in

Error that the only reparation would be an action in dam-

ages by the Defendant in Error against the Plaintiff in

Error.

The general doctrine now is that a third person may

enforce a contract made by others for his benefit, when it

is manifest from the nature or terms of the agreement that

the parties intended to treat him as one primarily

interested.

Burton v. Larkin, 36 Kan., 246.

Austin v. Seligman, 18 Fed. Rep., 519.

Sayward v. Dexter, 72 Fed. Rep., 765.
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" ' Any damage or suspension of a right or possibility

of a loss occasioned the plaintiff by the promise of another

is a sufficient consideration for such promise, and will

make it binding, athough no actual benefit accrues to the

party promising.' This rule is sustained by a long series

of adjudged cases.
'

'

Hendrick v. Lindsay et al., 93 U. S., 149, citing

Pillan v. Van Mierop, 3 Burr., 1663.

SECOND.

The Defendant in Error had the right to use any ade-

quate means not prohibited by the contract to do the work

in the drift. Electricity had been used on the Comstock

Lode prior to Sept. 1st, 1891, as a motive power success-

fully. The use of it in the drift was in contemplation at

the time of making the first contract. Its use was not pro-

hibited either directly or indirectly by any contract. It

was a safe, efficient and economical power to use. It could

be used for the purposes designated without any interfer-

ence with the Tunnel Company's business, without obstruct-

ing the tunnel, without danger to the employees of the Tun-

nel Company, without any risk from fire or from anything

else and without adding anything to the expense of the

Tunnel Company. Nearly the whole time of the Trial was

taken by evidence as to these matters, with the result that

no earthly question was left as to these matters. Tin •

were proved conclusively even by the testimony of the

experts of the Plaintiff in Error.

See testimony of C. M. Boas, H. M. Gorham, J. H.

Kinkaid, C. L. Cory, J. Feely, W. J. Roberts,

Wm. Sheehy, Leon Hall, L. H. Rogers, and

Sidney Sprout.
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The three last named were witnesses for Plaintiff in

Error. The opinions of the two witnesses last named sup-

ported the contention of Plaintiff in Error, but their

experience with the facts testified to by them were in favor

of Defendant in Error.

It was shown not only that the use of electricity as a

motive power would have been no injury to the Plaintiff

in Error as to its tunnel or business, but that it would have

been to its benefit. The use of electricity was not only per-

missible under the contracts, but it had become a matter

of necessity, as without it work on the drift would have to

stop on account of the enormous expense of running the

drift without it, and on account of the lack of sufficient

power. The fact that the Defendant in Error was per-

mitted to use the water running in the Tunnel as a motive

power to run a wheel was not prohibitive of using any

other power at the expense of the Mining Company any

more than the use of the number of mules the Tunnel Com-

pany was to furnish for the consideration named in the

Contract prohibited Defendant in Error from hiring other

additional mules at its own expense.

Where the legislature authorized a railway, by legisla-

tive act, to run its cars with '

' motive power produced by

steam, caloric, compressed air, or by any means or machin-

ery whatever," the court held that such act authorized it

to operate its cars by electricity, although at the time of

the passage of the act, electricity was not known as a

motive power for street railways.

Bell Tel. Co. v. Montreal St. E. Co., Quebec L. R.

6 Q. B., 223.
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Detroit City R. Co. v. Mills, 85 Mich., 634, 46 Am.
& Eng. R. R. Cas. 608.

Paterson R. Co. v. Grundy, 51 N. J. Eq., 213, 56 Am.

& Eng. R. Cas. 486.

Taggart v. Newport St. R, Co., 16 R. I., 668, 43 Am.
& Eng. R. Cas. 208.

Words of illustration are not words of limitation. Any

prohibition or limitation meant to exclude the use of

motive power which the ever-advancing spirit of invention

might discover, should have been embodied in the charter

in positive, express form.

Buckner v. Hart, 52 Fed. Rep., 837.

In construing a statute authorizing the construction of

" street or horse railways," enacted before the days of

electric railways, the legislature intended the use of such

improved motive power as future invention might produce

and public utility and convenience require; and that the

statute should be construed as broad enough to cover the

use of electricity.

Lonergan v. La Fayette R. Co., (Ind. Cir. Ct., 1890)

3 Am. Elec. Cas., 273.

Where a statute authorizes the maintenance of a street

railway, to be operated by any motive power except steam,

the road is authorized to use electricity, and also to main-

tain the necessary poles and wires for its construction,

although electricity is not expressly mentioned'.

Com. v. West Chester, 9 Pa. Co. Ct. Rep., 542, 3 Am.
Elec. Cas. 326.

See also, Gillette v. Chester IJ.Co., 4 Am. Elec. Qas.

160.
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THIRD.

The Tunnel Company prevented the Defendant from

using electricity1 hy force. It was so alleged in the com-

plaint and denied in the answer, and the proof of the force

used is uncontradicted'. The President of the Tunnel Com-

pany notified Mr. H. M. Grorham, the Superintendent of

the work in the Zadig Drift for Defendant in Error, that

if he attempted to install electricity in the Tunnel he would

stop him, and that if he put up the wires he would tear

them down, and in order to effectually stop him he put a

gate in the North lateral tunnel, locked it and carried away

the key. This was as effectual as if Mr. Leonard had met

Mr. Gerham with a band of armed men. It was as effec-

tual to stop any work in the drift, as if the Tunnel Com-

pany had placed dynamite on the floor of the Tunnel with

an explosion cap. If not left open^ no man working in any

shaft connecting with the Tunnel could have escaped from

the mine where he was working in case of a fire or a cave

above him in the mine. Nor could any one working in the

drift escape from the drift in case of a cave in the tunnel

between the mouth of the Zadig Drift and the mouth of the

Sutro Tunnel. Such an act not only caused the interfer-

ence of the President of the Miners' Union, but that of

other Companies. (See testimony of C. Gr. Larson, Tr., p.

124; testimony of W. J. Roberts, p. 126.) The placing of

the gate was for the purpose of stopping the installation of

electrictiy and it did effectually stop it.

The objection of the Tunnel Company to the use of elec-

tricity was not as to the wire to be used or as to the mode

of installation, but as to the use of electricity at all in the

Tunnel without further and additional pay from the Min-
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ing Companies. The Tunnel Company and its officers

claimed' that no right existed under the Contract to use

electricity ait all.

Testimony of Franklin Leonard, Tr., pp. 522-528.

Testimony of James Leonard, Tr., pp. 466-467.

Testimony of H. M. Gorham, p. 150.

Testimony of Leon. M. Hall, p. 541.

The mode of installation had not been so determined on

that it would not have been changed in any way suggested

by the President of the Tunnel Company.

j

FOURTH.

The damages to the extent found by the jury were sus-

tained by Defendant in Error.

The contract to work the mines of Defendant in Error

through the Sutro Tunnel having been broken by the fault

of the Comstock Tunnel Company which has absolutely

prevented the working of the mines through it according to

the contract, the measure of damages consists either of all

expenditures made by the mine owners in getting ready

to perform on its part, and all profits of which plaintiff has

been deprived by direct reason of the prevention, or recog-

nizing the duty of plaintiff to prevent loss in so far as it

may, would comprise in lieu of such profits, the increased

expense which would be required to work the mine by

means of shafts and pumps, that is in other words, the

difference in expense between the two methods of working
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the mine, besides the expenditure incurred in getting ready

to work the mine through the tunnel as agreed.

It is a cardinal principle that the measure of damages

for breach of contract is the entire actual damages natu-

rally resulting from the breach, under the circumstances of

the particular case.

Occidental Con. M. Co. v. Oomstock Tunnel Com-

pany, 125 Fed. R., p. 244, No. 3, Dec. 3, 1903.

Schooner Tribune, 3 Sumner, 144.

Chicago v. Greer, 9 Wall., 726.

Kenyon v. Goodall, 3 Cal., 257.

Coweta Falls Mfg. Co. v. Rogers, 19 Ga., 416.

Cincinnati & C. Air Line R. Co. v. Rogers, 24 Ind.,

103.

Haysler v. Owen, 61 Mo., 270.

Dean v. White, 5 Iowa, 266.

Paola Gas Co. v. Paola Glass Co., 56 Kan., 614, 44

Pac. Rep., 64.

Where a contract is entire and the breach total, the plain-

tiff may recover all damages both present and prospective

which are the natural and necessary consequences of the

wrong.

Hale v. Trout, 35 Cal., 242, and cases cited.

Eunis v. Buckey Pub. Co., 44 Minn., 105.

Tippin v. Ward, 5 Or., 450.

Diboll v. Minot, 9 Iowa, 403.

The plaintiff has but one cause of action for damages

for a breach of contract and may recover damages which
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are the natural and necessary consequence of the wrong

though arising after suit brought.

Bryson v. McCone, 121 Cal. 159.

In case of prevention of performance by the defendant,

the plaintiff may recover damages for his outlay already

incurred, and also the profits which he would have realized,

if he had been allowed to carry out the contract.

Hambly v. Delaware M. & R. R. Co., 21 Fed. Rep.,

541.

Knowlton v. Oliver, 28 Fed. Rep., 516.

Wells v. National Life Assn. of Hartford, 99 Fed.

Rep., 222.

O'Connell v. Main & Tenth Sts. Hotel Co., 90 Cal.,

516.

Findley v. Breedlove, 4 Mart. (U. S.), 105.

Schleider v. Eielman, 44 La. Arm., 462.

Lond v. Campbell, 26 Mich., 239.

Hammond v. Beeson, 112 Mo., 190.

Darkee v. Mott, 8 Barb., 423.

Kendal] Bank Co. v. Sinking Fund Oomrs., 79 Va.,

563.

Dillon vs. Anderson, 43 N. Y., 237.

In O'Connell v. Main & Tenth Sts. Hotel Co., 94 Cal.,

516, it is held that where plaintiff is prevented from carry-

ing out the contract he " may recover not only the profits

he would have made by performance, but is also entitled to

recover for expenditures made in preparing to d>o the

work.

To the same effect are the other authorities above cited.
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Profits which are the direct object of entering into the

contract are direct damages for breach of the con-

tract, and do not come within the rule as to remote

damages.

In Shoemaker v. Seker, 116 Cal., 244, the Court says:

" An examination of the authorities will show that the

cases in which further profits were rejected as '

' specula-

tive " or " too remote " were cases where the assented

future profits are entirely collateral to the subject matter

of the contract, and not consequences flowing in a direct

line from the breach of said contract. * * * But

where the prospective profits are the natural and direct

consequences of the breach of the contract, they may be

recovered ; and he who breaks the contract cannot wholly

escape on account of the difficulty which his own wrong

has produced of devising a perfect measure of damages

(Sutherland on Damages, 2d Ed., Sees. 64, 72, 107, 120;

Masterson v. Mayor, 7 Hill, 61, 42 Am. Dec. 38 ; United

States v. Behan, 110 U. S., 344 ; Rice v. WUtmore, 74 Cal.,

619] Hale v. Trout, 35 Cal., 229 ; Stoddard v. Treadwell, 26

Cal, 308; Cederberg v. Robinson, 100 Cal., 98, 99; Tahoe

Ice Co. v. Union Ice Co., 109 'Cal., 242.) In Sutherland on

Damages, Section 64, the author, after speaking of profits

which are too remote, says: " But profits or advantages

which are the direct or immediate fruits of the contract

entered into between the parties stand upon a different

footing. These are part and parcel of the contract itself,

entering into and constituting a portion of its very ele-

ments, something stipulates for the right to the enjoyment

of which is just as clear and plain as the fulfillment of

any other stipulation. They are presumed to have been
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taken into consideration, and deliberated upon, before the

contract was made and formed, perhaps tbe only induce-

ment to the arrangement. '

'

The foregoing decision is cited and approved in Holt

Manufacturing Co. v. Thornton, 136 Cal., 235, especially to

the point that " he who breaks the contract cannot wholly

escape on account of the difficulty which his own wrong has

produced of devising a perfect measure of damages. '

'

In Cederberg v. Robinson, 100 Cal., 99, the Court said:

1 ' The difficulty in any case is not to determine whether

the loss of profits upon his contract constitute a part of

his damages, as the cases all admit that this is an element

which enters into his damage, but to determine what por-

tion of the profits he has lost by the breach of his contract.

If this amount can be ascertained the plaintiff is entitled

thereto, but he is not to be deprived of all profits because

they are not susceptible of exact measurement. '

'

In Tahoe Ice Co. v. Union Ice Co., 109 Cal., 249, the

Court said

:

" Loss of profits which like those claimed in the case at

bar, are the direct and natural results of a contract and

which the law implies from such breach, are recoverable

without special allegations. (Burrell v. New York Salt

Co., 14 Mich., 34; O'Connell v. Main etc. Hotel Co., 90

Cal, 515; Eunis v. Buckeye Pub. Co., 44 Minn., 105; Shaw

v. Hoffman, 21 Mich., 157 ; Masterton v. Mayor of Brook-

lyn, 7 Hill, 61, 42 Am. Dec. 38; Laraway v. Perkins, 10

N.Y. 374.)"

In Masterton v. Mayor of Brooklyn, 7 Hill. 68, 69, 70,

the Court said

:
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'

' When the books and cases speak of the profits antici-

pated from a good bargain as matters too remote and un-

certain to be taken into account in ascertaining the true

measure of damages, they usually have reference to

dependent and collateral engagements entered into on the

faith of the performance of the principal contract;

But profits or advantages which are the direct

and immediate fruit of the contract entered into between

the parties stand upon a different footing * * *. The

civil law cases plainly include the loss of profits in cases

like the present within the damages to which the com-

plaining party is entitled. They hold that he is to be

indemnified for the loss which the nonperformance of the

contract has occasioned him, and the gain of which it has

deprived him (See p. 6), and in looking into the common
law authorities bearing on the question, especially the later

ones, they will be found to come nearly if not quite up to

the rule of the civil law. '

'

In Alleghany Iron Co. v. Teaford, 96 Va., 372, it is held

that damages for the breach of a contract include the

profits which would have been realized if the contract had

continued and loss resulting from the misconduct of the

defendants.

In Richmond v. Dubuque & C. S. R. Co., 40 Iowa, 264, it

is held that plaintiff suing for a breach of contract is

entitled to recover all loss of profits resulting from the

breach, notwithstanding any difficulty in ascertaining the

amount of the damages.

In Bryson v. McCone, 121 Cal., 159, it is held that dam-

ages which are the natural result of the wrong and the

profits which the plaintiffs would have made if the con-
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tract had not been broken, may be proved and recovered as

the result of the breach of contract.

In Kellog Bridge Co. v. United States, 15 Ct. CI. 206, it

is held that extra expense and the loss of profit are proper

elements of damage for a breach of contract.

In Wakaman v. Wheeler & Wilson Mfg. Co., 101 N. Y.,

205, it is held that prospective profits, so far as they could

properly be proved and which would certainly have been

realized but for defendant's default, are allowable as dam-

ages, although the amount is uncertain, and that the rule

that damages which are contingent and uncertain can not

be recovered embraces only such as are not the certain

result of the breach, and not such as are the certain result

but uncertain in amount.

In Blazen v. Thompson, 23 Or., 239, 31 Pac. Rep. 647, 18

L. R. A. 315, it is held that the loss of profits on residence

lots was recoverable for breach of contract to construct a

street railway thereto.

In Beck v. Fleitas, 37 La. Ann. 492, it is held that one

who in bad faith violates his contract is liable for all dam-

ages traceable to the breach.

In S. Kelsey v. United States, 23 Ct. CI. 61, it is held

that where the contract provides that the defendants

should erect a cofferdam to enable plaintiffs to prosecute

their work, the plaintiffs were entitled to recover all loss

of profits resulting from breach of the contract.

In Findley v. Breedlove, 4 Mart. (N. S.), it is held

that the plaintiff may recover moneys ex]>ended, and any

direct loss of profits from breach of a contract to furnish

a suitable engine for a boat.
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In 'Cargill v. Thompson, 57 Minn., 543, it is held that

on breach of a contract to supply water power for a mill,

profits which could have been made in running the mill,

may be recovered in damages.

Where the plaintiff has been put to extra expense by
reason of the defendant's breach of contract, he is entitled

to recover the increased expense to which he may be thus

put.

Bryan v. Southeastern R. R. Co., 41 Ga., 71.

Paine v. Sherwood, 21 Minn., 225.

Nason Mfg. Co, v. Stephens, 127 N. Y., 602.

Wilson v. New York Central R. Co., 4 Abt. Dec. 618.

Eagle Tube Co. v. Edward Barr Co., 16 Daly, 212,

10 N. Y. Supp. 112.

Gallager v. Baird, 170 N. Y., 566, affirming 66 N. Y.

Supp. 759.

Seely v. State, 110 Ohio, 501.

Rogers v. Davidson, 142 Pa. St., 436.

Hathaway v. Sabin, 63 Vt., 527.

In Gallager v. Baird, 170 N. Y, 566, it is held that the

increased expense of opening a quarry in order to obtain

stone which the defendant had failed to supply as agreed

was properly recoverable as damages.

In Paine v. Sherwood, 21 Minn., 225, it is held that the

increased expense of cutting and preparing bridge timbers

by manual labor incurred in good faith, was recoverable

for breach of contract to furnish such timber.

In Westfall v. Perry, (Tex. Civ. App.) 23 S. W. Rep.

740, it is held for breach of contract to permit plaintiff to

water his stock at defendant's well, the increased expense
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of hiring a man to drive them twelve miles to water, and

the loss arising from depreciation in their value from being

driven so far, were proper elements of damage.

In Barnes v. Berenides, (Cal.) 72 Pac. Rep. 406, it is held

that a loss of profits may be had as compensatory damages

for an encroachment by one lot owner upon another, and

it is also held that when extra expense is incurred to pre-

vent the loss of profits, the full extra expense may be recov-

ered as compensatory damages together with the amount

of any loss caused by the encroachment.

In Hottel v. Farmers' Protective Assn., 25 Colo., 67, 53

Pac. Rep. 367, it is held for breach of contract to supply a

water power the plaintiff may recover the expense of steam

power which he acquired in lieu of the water power.

The injuries inflicted upon the Mining Company by the

act of the Tunnel Company are far beyond the amount

awarded by the jury. As has been shown there are two

ledges within the boundary lines of the Mining Company's

claims at the surface and these two ledges are shown by

the passage of the Sutro Tunnel through them to extend to

a depth of 1500 feet below the surface of the claims.

These ledges are mineral bearing and after the date of

the first contract Sept. 1st, 1891, yielded as shown by the

amount of Royalties paid the Tunnel Company over 20,000

tons of $15 ore. By means of the Zadig Drift the great

expense of sinking a shaft, erecting hoisting works, hoist-

ing machinery and pumps at the surface could be saved

and not only could this money be saved, but there would be

a saving of the continual expense of men who would have

to be employed to ran the machinery at the surface and to

keep the shaft in repair. The drift would drain the mines
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of water which would flow out of the Tunnel by its own
gravity. All the waste rock and ore could be carried out

of the drift and tunnel in cars almost by their own weight,

and the mines for a distance of over 650 feet above the tun-

nel level and for the full length of all the claims of the

Mining Company would be open to mining in the cheapest

mode and by the use of the cheapest power, electricity,

which would not only furnish all the power to drive

machine drills, and to force abundance of air to the places

where the men worked, but which would give abundance of

the best light enabling the men to do double as much work
as with candles.

There was no testimony admitted during the trial of the

case that was inmraterial to the issue or rejected that was
incompetent. The argument of Counsel for Plaintiff in

their Brief is upon the theory that there was no contract

whatever existing between the Plaintiff in Error and the

Defendant in Error, that the first Contract of September

1st, 1891, was terminated and at an end, that the Defend-

ant in Error had no interest or right whatever in the Zadig

Drift though it paid all the expenses of the construction of

the first 1000 feet and one^third of the expenses of the bal-

ance of the drift and the cross cuts and though the Plaintiff

in Error knew these facts, that the Defendant in Error

though suing for damages for a breach of the contracts

had no right to show to. the jury all the facts surrounding

the drift, the Sutro Tunnel and the Mine of Defendant in

Error with the advantages and benefits of the Contract if

carried out and the disadvantages and resulting injuries

if broken.
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The Circuit Court clearly pointed out to the jury during

the trial, and by its instructions to them, that the Defend-

ant in Error was not entitled to damages for the difference

of expense of working the mines from surface and that of

working them through the drift and Tunnel, and that the

Testimony of Mr. Ross was admitted for the purpose of

showing that there was no other way of constructing the

drift except by means of electricity.

See the remarks of the Court, Tr., pp. 272 and 273. In-

structions of Court, pp. 79 to 107. Mr. Ross' estimate as

to the expense was corroborated by Mr. Gorham and

there was no evidence to the contrary. The amount

of the Verdict shows that after giving the Defendant in

Error the amount of money paid out over and above the

$10 816 and over and above all royalties paid, the jury did

not' give Defendant in Error one-sixth of the difference

between the expense of reaching the mine^of the Mining

Company at the Sutro Tunnel level by the Zadig Drift and

the expense of reaching that level from the surface. The

evidence did show that Defendant in Error was prevented

from using electricity to run the drift and that there was

no other accessible means of working its mines except by

sinking a shaft from the surface. In order to show that it

was necessary to use electricity it was necessary to show

that the expense of the work without electricity was so

great as to make it practically impossible to attempt to

reach the depth of 1500 feet by means of a shaft.

The amounts and books kept by the Bookkeeper of the

Chollar Company of the expense of running the Zadig

Drift was necessary and material for the reason that the

Chollar Mining Company was selected by both Plaintiff in
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Error and Defendant in Error as the agent through which
the financial part of the business between them was to be

done. The Chollar Company received from the Occidental

and Potosi Companies two-thirds of all the expenses and
with that and its one-third paid the money out to the Plain-

tiff in Error which received and receipted for it as the

moneys of the three Companies on bills which Plaintiff in

Error made out and presented against the Zadig Drift with

full knowledge on its pari that what was meant by the

Zadig Drift was the three Companies who had contracted

together to pay the expenses of running the drift as stated

in the preamble in the Contract between the Tunnel Com-
pany and the Chollar Mining Company. The argument of

Counsel for Plaintiff in Error as to this evidence is based

upon the assumption that there was no privity or contract-

ual relations between the parties to this suit, which we
hope we have shown is a misconception of the contracts.

The difference of the cost between running the drift with

and without the use of electricity affords no adequate com-

pensation for the breach of the contract. Such a rule

would be a very convenient one for a wrong doer, as it

would allow him to< fix the amount he is to pay for his

wrong, but it would not in any case be a compensation fox-

loss sustained by a breach of contract nor for benefits that

would necessarily be gained by keeping the contract.

The objections urged by Counsel for Plaintiff in Error

to the admission in evidence of the letter of C. C. Thomas
and his statement therein contained of the expenses of the

construction of the first 1000 feet of the drift and cross

cuts
;
to the admission of the first contract of September 1,

1891, to the admission of the testimony of J. H. Kinkaid,
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Superintendent of Plaintiff who paid! out the moneys

under the first contract, and the objections as to all other

matters with reference to the first contract are based upon

the assumption that the work to be performed under that

contract had been fully performed and it was a completed,

finished and executed contract and could net form the basis

of any right of action such as this.

So far as Defendant in Error is concerned the first con-

tract gave the right to Defendant in Error to work its

mines by means of a drift to be constructed from the

Sutro Tunnel to its mines. It was prevented from doing

so by Plaintiff in Error and so far from being completed

the contract between the Plaintiff in Error and the

Ohollar Mining Company provides (Tr., p. 16) that the

Occidental Consolidated Mining Company shall and does

have the right to work its claims in the Brunswick lode

from said drift, subject to and upon the terms and condi-

tions set forth in the, contract in force between the Occi-

dental Consolidated Mining Company and the Comstock

Tunnel Company which is the contract annexed to the

Complaint marked Exhibit A which the Plaintiff in Error

seeks to eliminate from the Kecord.

The contracts between the Tunnel Company and the

Chollar Mining Company and that between the Tunnel

Company and the Potosi Mining Company each dated

April 1st, 1898, were admissible for the purpose of show-

ing what the contracts were that were referred to

in the contract, Plaintiff's Exhibit No. C
J, Tr., p. (i7^,

and also to meet the claim made by Plaintiff in

Error that the Defendant in Error had no right

to recover the moneys paid out for running the cross
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cuts which were ran Tinder the last contract. The Defend-

ant in Error was entitled to recover from Plaintiff in

Error not only what it has paid the Plaintiff in Error, but

what it has paid others and what it had paid for other

matters in running the drifts and cross cuts.

The Defendant in Error having attempted to show

what its case is and to meet the arguments of Counsel for

Plaintiff in Error upon the assignments of error which

appear to he seriously urged in their Brief, submits the

case to the Court.

Respectfully submitted,

W. E. F. DEAL,

Attorney for Defendant in Error.


